Gravity

It has been unnecessary to consider the arguments in the
parties' briefs in dealing with the five criteria discussed
above because the Secretary's brief pertaining to the violation
of section 103 (f) does not discuss the penalty issues at all
and USSM's brief simply contends that I am bound to assess a
$20 penalty under section 100.4.  USSM's arguments about sec-
tion 100.4 have already been considered above.  UMWA's brief
(p* 9) does discuss the penalty issues by correctly arguing
that I am not bound by section 100.4 of the regulations.  UMWA's
brief also argues that a penalty in an amount higher than $20
ought to be assessed because of USSM's having delayed the com-
mencement of the inspection.

The record does not specifically show that Inspector In-
gram would have gone underground any sooner than he did if he
had not been confronted with USSM's refusal to allow Willis to
go underground to accompany him.  The record shows that the in-
spector went about his normal duties of placing respirable-
dust pumps on three miners on the longwall section (Tr. 9)*
The miners on the production shift went underground at the
usual time and the longwall section was producing coal at the
time the inspection crew arrived in the longwall section.  Since
the respirable-dust samples obtained on August 18 were valid and
showed that the longwall section was in compliance with the
respirable-dust standards (Tr. 78), the delay, if any, which
might have occurred in the time when the inspection crew went
underground, does not seem to have adversely affected the in-
spector's work or Willis' ability to examine the conditions in
the longwall section.  Willis claims to have seen the engineer-
ing changes which were being made in the water sprays and claims
to have made at least two suggestions pertaining to control of
respirable dust (Tr. 36-37).  In such circumstances, the record
does not support a finding that anyone was adversely affected by
the fact that the inspector may not have gone underground as
soon as he would have if it had not been necessary to issue a
citation and wait about half an hour for the citation to be
abated.

The criterion of gravity, therefore, must be considered
primarily from the standpoint of whether USSM's initial refusal
to allow Willis to go underground caused the union to be frus-
trated prospectively in its efforts to provide a miners' repre-
sentative to accompany inspectors under section 103(f).

In Consolidation Coal Co., Docket Nos. PENN 82-221-R and
PENN 82-259, issued July 28, 1983, I assessed a penalty of $100
for a violation of section 103 (f), but in that case, Consol
deliberately refused to pay a miners' representative for accom-
panying an inspector during a spot inspection and did so for the
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laims no right
